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the question of a common carrier liability. Thus in O'Brien v. Western Steel 
Co., 100 Mo. 182, and in Wise v. Ackerman, 76 Md. 375, the persons injured 
were on the elevator only under a mere implied license and for their own 
pleasure or convenience. In McCarthy v. Foster, 156 Mass. 511, and in 
Snyder v. Railroad Co., 42 La. Ann. 302, the persons injured were on the 
elevators in the face of orders and notices forbidding their riding thereon. 
In Amerine v. Porteus, 105 Mich. 347, and in Hansen v. State Bank Building 
Co., 100 Iowa 672, there were both passenger and freight elevators and the 
persons injured used the freight elevators without invitation to do so. In 
the last case it is said, "This is a case in which a person with a safe and con- 
venient way provided for him, without permission, took an unsafe one 
because of which he was injured." In all these cases recovery was denied. 
However, Springer v. Ford, 189 Ills. 430, involving facts almost identical with 
those of the principal case, holds the owner liable* After discussing the 
liability of owners of passenger elevators, the court says, "There is no 
reason in principle why the analogy held to exist between passenger and 
freight trains, as common carriers, does not exist between passenger and 
freight elevators in case where the owners of freight elevators permit the 
carriage of passengers thereon for hire. The proprietor of an elevator run 
for the use of the tenants of an office building is a carrier of passengers for 
hire." Beidler v. Branshaw, 200 111. 425, reiterates this doctrine but on the 
facts of the case refused recovery because of contributory negligence on the 
part of plaintiff. The principles evolved from these cases seem to bear out 
properly the analogy as to railroads and is a proof of the adaptability of com- 
mon law doctrines to modern problems as they arise through the changes 
due to modern science and improvement. 

Carriers of Passengers — Servants — Communication of Disease. — De- 
fendant's ticket agent, Bridges, was affected with smallpox of which fact he 
had knowledge. He remained on duty, however, and communicated the 
disease to plaintiff as the latter was purchasing tickets of the said agent. 
Held, that the defendant is liable for the consequential damages to plaintiff. 
Missouri, K. & T. Ry. Co. of Texas v. Raney (1907), — Tex. Civ. App. — , 
99 S. W. Rep. 589. 

This case is of some novelty but very important, in its application, to the 
safety of travelers. The only case which has been found involving similar 
facts is Long v. The Chicago, Kansas & Western Railroad Co. (1892), 48 
Kans. 28, 15 L. R. A. 319, 30 Am. St. Rep. 271, commented upon in the prin- 
cipal case. In that case, as here, plaintiff while purchasing tickets was 
infected with smallpox communicated by the agent. But it was held that in 
that case that defendant was not liable. The decision turned on the knowl- 
edge of the carrier and the court held that actual knowledge or proof of 
scienter was necessary, saying, "The negligent or accidental act, if any, of the 
agent in imparting a contagious disease to Long, the purchaser of the rail- 
road ticket, was not within the scope of his authority so as to charge the 
company, his master. The sickness of an agent with a contagious disease 
cannot be presumed to be authorized or directed by the master and is not an 
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incident in any way to the employment of selling tickets or acting as agent 
at a station." The principal case replies to this statement by saying, "In our 
opinion Bridges, at the time appellee (Raney) was exposed to him, being 
the ticket agent of appellant and in the discharge of his duties, incumbent 
upon him as such agent, and appellee being present for the purpose of trans- 
acting business with him in the line of his duties to appellant, and the said 
Bridges, at the time, having the contagious disease of smallpox and knowing 
that he had it, his knowledge became that of the principal." Of Long v. 
Railway Co., supra, Eidson, J., says, "This case in so far as we have been 
able to discover, stands alone in holding that notice to the agent in this 
character of cases does not constitute notice on the part of the principal. 
* * * We do not think the doctrine in that case is supported either by 
principle or sound reason and hence we decline to follow it." So the issue 
is sharply drawn between the two cases. It would seem that the decision of 
the principal case pronounced the better doctrine not only on the ground of 
agency but also on the ground of the duty of common carriers to protect the 
safety of its passengers from the negligent acts of its agents and servants 
inasmuch as a person is a passenger who enters a station with the intention 
of purchasing a ticket for immediate transportation. Goddard, Outlines 
of Bailments and Carriers, § 326. Moreover, it would seem that the 
interpretation of the scope of authority by the Kansas court was somewhat 
strained, as the principal is liable for the negligence of his agent acting in 
the execution of his undertaking and within the scope of his authority; and 
the act will be deemed to have been done while the agent was thus acting 
in the execution of his agency and within the scope of his authority, if he did 
the act, complained of, while he was engaged, in the course of his employ- 
ment, in the performance of an act authorized by the principal. Mechem, 
Outlines of Agency, §§253-254. 

Constitutional Law— Delegation of Power. — The "River and Harbor 
Act" of March 3, 1899 (30 Stat, at L. 1121, 1153, chap. 425, U. S. Comp. 
Stat. 1901, p. 3545, §18), empowers the Secretary of War, when satisfied, 
after a hearing of the parties interested, that a bridge over a navigable water 
way of the United States is an unreasonable obstruction to navigation, to 
require such changes or alterations as will render navigation safe, easy and 
unobstructed. In 1875, the defendant company, acting under the sanction of 
a state, erected a bridge over an interstate water way. The Secretary of 
War, by authority of the act of 1899, directed certain changes and alterations. 
In a proceeding in the nature of a criminal information against the bridge 
company for failure to comply with the order, it was held (Mr. Justice 
Brewer and Mr. Justice Peckham dissenting), that the act in question does 
not provide for an unconstitutional delegation of legislative and judicial 
powers, nor does it provide for a taking of private property for public use 
for which the Federal Constitution requires compensation to be made. Union 
Bridge Company v. United States (1907). 27 Sup. Ct. Rep. 367. 

This seems to be the first time that these sections, or similar sections of 
the river and harbor acts have been brought in question in the Supreme 



